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The purpose of this study was a comprehensive analysis of
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method, the logical analysis approach, and the synthesis method.
The paper examined the specific features of administrative
responsibility for offences related to the sphere of expert activity.
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It was found that the organization and conduct of expertise, as a basic category of expert
activity, usually does not require the involvement of a wide range of people. However,
the concept of expertise is not always limited only to forensic expertise, which is usually
appointed based on a corresponding decision of a court or other authorized body. It
was found that expert activity is not defined at the level of a separate legislative act,
and therefore there are difficulties in forming general categories for understanding the
essence of such a concept. In general, regulations define the requirements for experts,
the stated expertopinions, therightsand obligations of experts, as well as responsibility
for violating the procedure for conducting expert examinations. Thatis, the regulations
mainly relate to the conduct of forensic expertise, as one of the components of expert
activity. Furthermore, the current Code of Ukraine on Administrative Offences does
not contain any administrative legal norms concerning administrative liability for
offences that may arise in expert activity in general and forensic examinations in
particular. It was concluded that the priority actions aimed at improving the institution
of administrative responsibility for offences related to the field of expert activity in
Ukraine should be as follows: firstly, the field of organization and conduct of non-
judicial expertise requires legislative definition and statutory regulation; secondly,
considering the fact that the current Code of Ukraine on Administrative Offences does
not contain any administrative legal norm that concerns responsibility for offences
related to the field of expert activity, namely the implementation of judicial and non-
judicial examinations, it is necessary to amend the current Article 185-16 of the Code of
Criminal Procedure of Administrative Offences with the following wording: “Violation
of the procedure for conducting examinations by authorized individuals entails the
imposition of a fine of one to two hundred minimum tax-free wages of citizens”. The
materials of this paper are of practical value for subsequent research, solving issues
and finding gaps in the Code of Ukraine on Administrative Offences

Keywords: expert examination, forensic examination, non-judicial examination,
administrative responsibility, expert

Results and Discussion

The procedure for conducting and organ-
izing expert examinations in Ukraine is
mainly limited to forensic examinations
and is regulated according to the Law of
Ukraine “On Forensic Examination” [1].
Separate provisions are also contained
in the Order of the Ministry of Justice of

Ukraine No. 53/5 dated 08.10.98 “On the
approval of the Instructions on the ap-
pointment and conduct of forensic exam-
inations and expert studies and Scientific
and methodological recommendations on
the preparation and appointment of foren-
sic examinations and expert studies” [2].
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Notably, forensic expertise, albeit one
of the most common types of expertise, is
not the only one. Thus, as non-judicial ex-
pertise, one can recognize scientific and
scientific-technical expertise prescribed
by the Law of Ukraine “On Scientific and
Scientific-Technical Expertise” [3], ex-
pertise on environmental impact assess-
ment, expertise of human living condi-
tions, expertise of a complex information
protection system, expertise product
samples, etc.

As for the very concept of expertise, ac-
cording to A.V. Furman, this concept covers:

¢ consideration, research of any case
or specificissue to obtain the correct con-
clusion, establish the correct assessment;

> professional examination of phys-
ical evidence or facts to clarify the cir-
cumstances and provide appropriate con-
clusions;

¢ assessment of the state of an ob-
ject or process by reputable specialists,
including the cause of an event or its pos-
sible consequences, as well as the pros-
pects for using things, resources, or mak-
ing particular decisions;

¢ the social procedure for psycho-
logical assessment of certain situations,
achievements of human activity or per-
sonality, which is carried out according
to the tasks (request) set by the custom-
er, requires an in-depth study of certain
psychosocial problems or issues by an
expert, and therefore their thorough the-
oretical and methodological training and
functional literacy;

Law. Human. Environment. 2021. Vol. 12, No. 4

> the method of substantiation of the
real state of affairs in a certain sphere of
public life by an expert, clarification of
the thoroughness of solving factual prob-
lems by a certain scientific discipline (so-
ciology, didactics, psychology), as well as
assessment, which “is associated with the
construction of a system of features for
recognition, classification, and analysis
of complex innovations, the development
of means of measuring the studied ob-
jects when the environment changes” [4].

Thus, it can be concluded that exper-
tise in the legal field is a multi-meaning
category aimed at the analysis and re-
search of processes and phenomena im-
portant for an appropriate legal decision.

A forensic expert is a participant in
proceedings in cases of administrative
offences; however, their involvement in
such proceedings is not widely reflected
in the studies of administrative scien-
tists. Fragmentary coverage of the issue
of involving an expert in proceedings on
cases of violation of customs rules, when
it is considered appropriate to use spe-
cial knowledge on the specified category
of cases at the stage of consideration of
a case on violation of customs rules. In
some cases, considering the specific cir-
cumstances of the case, the possibility of
an expert’s involvement at the stage of
initiating a case on violation of customs
rules, when verifying the content of the
protocol by ahigher official of the customs
body, is not excluded. It is also possible
for an expert to take part in the consid-
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eration of a complaint against a decision
in a case of violation of customs rules.

Article 14 of the Law of Ukraine “On
Forensic Expertise” states that “a forensic
expert may be brought to legal responsi-
bility on the grounds and according to the
legislatively prescribed procedure” [1].
Notably, until 2017, the said Article had a
different wording, namely “a forensic ex-
pert may be brought to disciplinary, mate-
rial, administrative, or criminal respon-
sibility on the grounds and according to
the legislatively prescribed procedure”.
Thus, the legislator did not determine the
exact list of types of expert liability, leav-
ing explanations in the relevant codified
acts concerning liability.

According to statistical data, the
number of offences committed by ex-
perts over the past three years is almost
the same; thus, in 2018 - 876 protocols
on administrative offences committed
by experts were entered into the unified
state register and 431 were brought to
administrative responsibility; in 2019,
respectively, the number of drafted pro-
tocols was 825 and 445 - experts brought
to administrative responsibility, while
in 2020 - 789 drafted protocols and 397
people received administrative fines for
the committed offence [5].

Expert examinations in administra-
tive proceedings are classified according
to two main criteria: organizational and
procedural, and industry-specific. Fo-
rensic examinations can be divided into
branches of knowledge, considering the

totality of the following essential fea-
tures: the subject, object, methodology of
expert research and the nature of special
knowledge, which play a dominant role in
solving the problems of this type of ex-
pertise [6].

In the theory of administrative law,
until now, scientists have not been able to
agree on the exact goals of administrative
responsibility. Thus, Ye.V. Shulha points
to the prevention of the commission of
new offences both by the offenders them-
selves and by other individuals, some
consider the education of the offender’s
personality to be the primary and main
goal of administrative responsibility,
while others consider punishment as an
affirmation of justice [7].

This position can be considered quite
acceptable because all this helps optimize
the process of bringing to administrative
responsibility in a certain way, which in
turn can increase the effectiveness of ap-
plying this type of responsibility [8].

The application of administrative lia-
bilityisalwayspreconditioned by the com-
mission ofan administrative violation, the
consequence of which is the imposition
of a sanction (administrative penalty) or
the application of administrative coer-
cive measures to a person suspected of
committing a misdemeanour. Each of the
types of administrative punishment must
correspond to the degree of public danger
of an administrative offence and make
provision for the application of legally
authoritative measures to the violator.
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In the procedural aspect, the activity
of an expert is consolidated in certain le-
gal norms that determine its role in legal
proceedings, decide how it is involved in
conducting an expert examination, etc.
However, the Code of Ukraine on Admin-
istrative Offences, for instance, does not
have such regulation. It is possible to en-
tirely agree with the opinion of 0.M. Kli-
uiev, who fairly notes that Article 246 of
the Code of Ukraine on Administrative
Offences defines two types of entities that
make decisions in cases of administrative
offences:
bodies (officials). This norm clearly de-
fines that the procedure for proceedings
in cases of administrative offences by
bodies (officials) authorized to consider
cases of administrative offences, as in dis-
trict, district in the city, city, or municipal
courts, are determined by this Code and
other laws of Ukraine. Evidently, there is
a requirement to regulate the procedure
for considering these cases through the
application of the Code of Ukraine on Ad-
ministrative Offences. However, there are
not always enough reasons to claim that it
is fully implemented. This applies to gaps
in legal regulation in the Code of Ukraine
on Administrative Procedure and norms
on forensic expertise. In general, there
is no such definition as forensic exam-
ination in the said Code. However, this
Code includes some rules regarding the
involvement of an expert in the consider-
ation of cases of administrative offences,
although they are clearly insufficient [9].

courts and other authorized
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If one analyses the Code of Ukraine on
Administrative Offences, then Article 273
prescribes that “An expert is appointed by
the body (official) in whose proceedings
the case on an administrative offence is
pending, in the event that there is a need
for special knowledge, including for deter-
mining the amount of property damage
caused by an administrative offence, as well
as amounts of money received as a result
of committing an administrative offence,
which will be subject to confiscation. The
expert shall be obliged to appear on the
summons of the body (official) and give an
objective opinion on the questions put to
them. The expert is entitled to familiarize
themselves with the materials of the case
relating to the subject of the examination, to
make a request to provide them with added
materials necessary for giving a conclusion;
with the permission of the body (official) in
whose proceedings the case of an adminis-
trative offence is pending, to ask the person
who is being prosecuted, the victim, the
witnesses, questions related to the subject
of the examination; to be present during
the consideration of the case”. As for the re-
sponsibility of the expert itself, Article 185-
4 prescribes responsibility for “malicious
evasion of a witness, victim, expert, trans-
lator from appearing before the pre-tri-
al investigation bodies or the prosecutor
during the pre-trial investigation” [10].

Thus, the administrative responsibility
for offences that may arise in carrying out
expert activities also applies to forensic ex-
amination.
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However, item 2.4 of the Order of the
Ministry of Justice of Ukraine “On the
approval of the Instructions on the ap-
pointment and conduct of forensic exam-
inations and expert studies and Scientific
and methodological recommendations on
the preparation and appointment of fo-
rensic examinations and expert studies”
states that “For providing a knowingly
false opinion, for refusing without valid
reasons from the fulfilment of the duties
assigned to them, as well as for the disclo-
sure of data that became known to them
during the examination, the expert shall
bear criminal responsibility according
to the current legislation; For malicious
evasion of appearance before pre-trial
investigation bodies or the court, the ex-
pert bears administrative responsibility
according to the current legislation. For
violations committed during the exami-
nation that do not entail criminal or ad-
ministrative liability, the expert may be
brought to disciplinary responsibility ac-
cording to the current legislation” [2].

Therefore, it is only possible to as-
sume that for violation of the procedure
for conducting and organizing the exam-
ination, the person who carried out such
an examination may be subject to disci-
plinary liability.

However, the authors of this paper be-
lieve that this approach of the legislator
concerning the insignificance of the act
regarding the examination procedure is
debatable and requires a corresponding
revision in terms of the introduction of
administrative responsibility.

Conclusions

Having comprehensively analysed ad-
ministrative liability for offences related
to expert activity, it is possible to con-
clude the following: firstly, the field of
organization and conduct of non-judicial
examinations requires legislative defini-
tion and statutory regulation; secondly,
considering the fact that the current Code
of Ukraine on Administrative Offences
does not contain any administrative le-
gal norm that concerns responsibility
for offences related to the field of expert
activity, namely the implementation of
judicial and non-judicial examinations, it
is necessary to supplement Article 185-
16 of the current Code of Ukraine on Ad-
ministrative Offences with the following
content: “Violation of the procedure for
conducting examinations by authorized
persons entails the imposition of a fine
of one to two hundred tax-free minimum
wages of citizens”.
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AaMiHicTpaTUBHA BiANIOBiZa/ILHICTh 32 NpaBONOPYLUEHHH,
NnoB’si3aHi 3i cpeporo eKCcnepTHOI AiANBHOCTI B YKpaiHi

JIocsa Bosogumupisaa I'6yp
Kanguaat puuiHUX HAyK, aCUCTEHT
HanioHanbHUM yHIBEpCUTET GiOpecypciB i NPUPOJOKOPHUCTYBAaHHS YKpaiHU
03041, By ['epoiB O60poHny, 15, M. KuiB, Ykpaina
OJieHa BikTopiBHa ApTeMeHKO
KangupaTtka puU4HUX HAYK, JOLEHT
HanioHasibHUM yHiBepcUTET GiopecypciB i NpUpPOAOKOPHUCTYBAHHS YKpaiHU
03041, By ['epoiB O60poHny, 15, M. KuiB, Ykpaina

AHomayis

OaHUM i3 BaXX/JIMBUX 3ac006iB BCTAHOBJIEHHS iCTMHM B clipaBax Hpo aAMiHicTpaTusHi
NpaBOMOPYIIEeHHsI € eKClepTH3a. fIK CBiAYUTh CyJ0Ba NMPAKTHUKA, MOSCHEHHs 0Cib, AKi
6epyTh y4aTh y CIIPaBi, JOCUTH YACTO € CYyNEPEUTUBUMHY, 1 TIJIbKYU IIJISIXOM NPU3HAYEHH S
Il IpoBeIeHHs CY[0BOi eKCIIePTHU3U MOXKJIMBO BCTAHOBUTH Ti YU iHIIi 06CTaBUHU CIIPaBY,
10 MOTPebYIOTh 3aCTOCYBAaHHSA ClelliaJlbHUX 3HAHb, SIKi CYJl Ma€ BiANOBiJHO OLiIHUTH.
MeTow [JaHOro [JAOCJiJKEHHSI BHUCTYINA€ KOMILJIEKCHUM aHaJjli3 aJMiHiCTpaTUBHOIL
BiIMOBIIa/IBHOCTI 3a MOpPYLIEHHS NOPAJKY NpPOBeJEeHHS Ta OpraHisanil eKcrnepTus B
Ykpaini. [IpoBigHuMEU cnocob6aMu AJisl JOCAiJKeHHs Li€i npobJsieMu € GYHKIiOHAJIbHUN
MeTOoJ, MiAXiJ [0 JIOTIYHOro aHaJji3y Ta MeTOJ CHUHTe3y. Y CTaTTi JOCJiJXYHTbCSA
ocobsiuBoCTi aAMiHicTpaTuBHOI BifnoBiZasbHOCTI 3a mpaBOMOpPYLIEHHS, MOB'sI3aHi 3i
cheporo eKCrepTHOI AiAIbHOCTI. BU3HauYeHo, 110 opraHisallisi Ta mpoBeIeHHsI eKCIIepPTHU3H,
K 6a30BoOi KaTeropiieKkcrnepTHOI AiA/IbHOCTI, 3a3BUYall HENOTPeOY€E3aayYeHHS INUPOKOT 0
KoJ1a oci6. [IpoTe, BapTo 3a3HAYUTH, L0 He 3aB¥K/JU NOHATTS eKCIepTU3U 0OMEKYEThCS
JIYILEe CYy[0BOK €KCIEePTHU3010, sIKa 3a3BUYall IPU3HAYAEThCS HA NiACTaBi BifNoBiJHOTrO
pillleHHS CY/ly UM iHIIOTO YIIOBHOBAXKEHOT'0 OpraHy. 3’ICOBAHO, 1[0 eKCIIepTHA [J[iIJbHICTh
He BHM3HAayeHa Ha piBHI OKpeMOr'0 3aKOHOJAaBYOr'0o aKTy, a TOMY BUHUKAKTb TPYLHOLII
npu GopMyBaHHI, B Mepuly 4Yepry, 3arajibHUX KaTeropiil 1[0/j0 po3yMiHHS CYTHOCTI
TAKOI'0 MOHSATTSH. 3arajioM, HOpMaTUBHO-NPAaBOBUMH aKTaMH BU3HAYAOThCS: BUMOTH /10
eKCIIepTiB, BUKJIA/IeHUX BUCHOBKIB €KCIIEPTHU3H, IPaB Ta 060B’sI3KiB €KCIEPTiB, 2 TAKOX
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BiZiMOBiJa/IbHICTh 3a MOPYIIEHHS MOPSIKY NpoBeAeHHs ekcnepTus. To6TO, CTOCYIOThCS
IIepeBa>XHO INPOBEeJEeHHA CYZO0BOI eKCnepTU3M, AK OJHIel i3 CKJaZOBHUX €eKCIepTHOIL
AisgabHocTi. KpiMm Toro, ynnauil Kogekc Ykpainu npo aiMiHicCTpaTUBHI NpaBONOpPYLIeHH S
He MICTUTb »KOJHOI aJMIHICTPaTUBHO-IPAaBOBOI HOPMHU MO0 aJMIHICTPAaTUBHOIL
BiZiMOBiJa/IbHOCTI 32 MpaBOMOPYIIEHHs, 110 MOXYTbh BUHUKATH y npolieci 3JilicHeHHs
eKCIIePTHOI i A/IbHOCTIi 3arajioM Ta CyJOBUX eKCIIEpTHU3, 30KpeMa. 3p0o6JieHO BUCHOBKH, 1110
[epLIOYeProBUMHU i AIMU CIPAMOBAHUMU HAYA0CKOHAJIEHHAIHCTUTY Ty aJMiHICTPaTUBHOI
BiZiMoOBia/IbHOCTI 3a MpaBoMOpPYIIeHHs, NOB’A3aHi 3i cdeporo ekcnepTHOI LisAJbHOCTI B
YkpaiHi, MaloOTb CTaTH: O-eplie NOTPeOY€E 3aKOHOAABYOTI'0 BU3HAYEHH I TA HOPMATUBHO-
IpaBOBOr0 BperyJ/oBaHHA cdepa opraHizarnii Ta npoBejeHHS HECYJOBUX €KCIEPTH3;
no-Zipyre, 3BaKalwyu Ha Te, wWo 4YUHHUU Kojekc YkpaiHM Npo aaMiHicTpaTuBHI
NpaBONOPYLIEHHS HE MICTUTh KO HOI aIMiHICTPAaTUBHO-IIPAaBOBOI HOPMHU, IKa CTOCYEThCA
BiZimoBia/IbHOCTI 32 MpaBoMOpyLUIEHHS, 1110 TOB’s13aHi 3i cdeporo ekcrepTHOI AisIIBHOCTI,
30KpeMa 3/1iHCHeHHS CY/JOBUX Ta HECYZIOBUX €KCIEePTH3, HE0OXiJHO IOMOBHUTH YNHHUHN
KYnAIl ct. 185-16, HacTynHoro 3MicTy, a caMme «IlopylieHHsI yTOBHOBaXKeHUMU 0CO6AMHU
NopsAKY IpOBeIeHHsI eKCIIepTU3, TATHE 3a 00010 HaKJlaJleHHs L Tpady Bij cTa 10 ABOXCOT
HeOIOLaTKOBYBaHUX MiHIMyMiB foxoAiB rpomafsaH». MaTepiajid CTaTTi CTaHOBJATH
MPAaKTUYHY LIHHICTb A/ HACTYNHUX JOCJiKeHb, BUPILIEeHH] NUTaHb Ta 3HAXO/KEHHA
nporaJsivH y Kojekci Ykpainu npo aMiHicTpaTUBHI NpaBonopyLIeHHs

Kawyoegicaoea: ekcniepTusa,cyloBaeKCcepTHU3a, HeCyj0BaeKcllepTrU3a,aJMiHicCTpaTUBHA
BiNIOBi1a/IBHICTD, EKCIIEPT
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